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Notes on terminology

When we use the term ‘mutual’ in the UK, we are talking about all types of member-owned
businesses, and so in a sense it's a generic expression. A Co-operative is a business that is
established as a member owned business and adheres to the co-operative principles which
means that in most countries it is a specific legal entity. All co-ops are mutuals, but not all
mutuals are co-ops.

What they have in common is member ownership and a mutual business purpose. They
represent a different strand of the economy; businesses that do things for a different reason.

They exist to bring people together to solve shared problems or to provide a particular service
that they want, and to be focused on that service rather than on building capital value, which is
the reason that proprietary companies are established.

Their motive is one of service delivery rather than that of capital accumulation.

At a time when there is increasing interest in the purpose of business and corporations,
co-operative and mutual businesses can demonstrate a distinct purpose. It is this business
purpose that is the core of their identity rather than a specific legal structure. We are talking
about the ‘co-operative’ economy, but with a small ‘c.’

For this publication, we shall use the term ‘mutual’ throughout to describe these member-
owned businesses.
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Demutualisation must

be deterred by a
combination of legislative
reform and

a revitalizing of mutual
membership.




Executive summary

6

Demutualisation is usually justified by a mutual’s difficulty in raising sufficient
capital to compete in its market. Demutualisation alters the corporate purpose of
an entity so it will no longer be committed to delivering the best value to
members and instead will be focussed on delivering value to its investor
shareholders.

Past demutualisations have been detrimental to members, particularly over the
longer term. The requirement to service shareholder capital means that there will
be less money for customers to benefit from, short term payments for loss of
membership rights are soon recouped through higher costs and lower benefits in
a proprietary firm.

The experience of most demutualisations is that the rationale for the conversion,
that they need additional capital to develop the business, soon falls away as most
businesses cease to trade as independent entities as they are merged into larger

consolidated groups.

Most demutualisation attempts succeed, assisted by a significant power
imbalance between boards of mutuals and members. The example of Liverpool
Victoria (LV=) from the UK shows that demutualisation can, however, be defeated,
even when proposed by the board of a mutual. We should beware of the interest
that private equity is showing in mutuals across the world, attracted by the
prospect of acquiring significant assets, which have been built up by generations
of members.

Legislation governing mutuals can incentivise demutualisation by permitting
legacy assets to be distributed. Legacy assets have been built up over generations
of membership and often constitute a significant part of the working capital of
the business. Current members typically have not contributed to this capital base
but have enjoyed the benefits of previous years of successful trading.

In some countries, legislation prohibits the distribution of such capital. Instead, it
must be used for the purpose intended by the original founders or otherwise
transferred to a different mutual. In the jurisdictions where legacy assets are not
available for distribution, demutualisation is less common and consequently,
large mutuals maintain their member ownership, reflecting significant mass in a
range of markets.

In countries with no legislative restrictions on the distribution of assets, waves of
demutualisation have occurred, particularly in the late 1980s and 1990s. To
protect legacy assets and the purpose of the business, mutuals often adopt
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constitutions which require a high threshold member vote to permit a transfer
of ownership. This works to an extent as a deterrent to demutualisation but is
vulnerable to rule changes.

Demutualisation must be deterred by a combination of legislative reform and a
revitalizing of mutual membership.

Simple voluntary legislation can be introduced that would give every mutual the
right to choose a constitution that preserves legacy assets for the purpose they
were intended. It would define capital surplus as the amount remaining after
deducting a mutual’s total liabilities from its total assets, including repayment of
members’ capital and it would introduce new provisions to maintain the
destination of the capital surplus.

Mutuals should refresh their member value proposition to demonstrate the
importance of their mutual business purpose.

Finally, those who wish to preserve mutual ownership as a legitimate sector
within economies, should work together to ensure that demutualisation is
opposed, using the ideas suggested in this publication.

7 MUTUO | Demutualisation and how to stop it



Demutualisation:
what it is and why it Is
a problem

€© Demutualisation described

Demutualisation is the loss of mutual status in a member-owned business, in
practical terms, that usually means they have been converted into a
proprietary company, which can be either a private company or publicly

listed.

There have been many examples of demutualisations, particularly in the
financial services industry, where it has been a significant feature in markets
in several countries.

Why Demutualise?

The justification for these demutualisations usually centres around what is known as
the ‘capital conundrum’ in a mutual business — the difficulty of attracting investment
into the business without risking the loss of member control. This is seen as a
fundamental weakness of mutuals, which on the other hand, build patient capital over
a long period of time from their foundation onwards.

When they operate in complicated, capital-heavy markets, it is more difficult for
mutuals to compete with businesses that can raise money quickly. The argument
about access to capital goes that because mutuals cannot raise capital as easily,
they must demutualise to carry on the same business in a different corporate form.

All businesses require additional working capital from time to time. For example, in
financial services the argument is often deployed that additional funds are required
to invest in IT infrastructure, and the argument follows that a mutual is justified in
demutualising to enable it to raise those funds.

The key question once they have demutualised though, is what has happened to their
mutual business purpose? Do they still belong to the same people, and what purpose
does the business now serve?

The purpose of a business owned by investors is to build capital value for those
investors. This is written into the law of most countries; directors of proprietary
companies have legal duties to ensure that their decisions enable their company to
achieve this purpose. In this way, demutualisation changes more than the corporate
format of a business, it changes its entire focus and rationale.

If we look again at the argument about access to capital, we can start to deconstruct
it because in many ways it is a false argument. Even if we are to accept the rationale
for converting into a company to enable a former mutual business to continue
operating and competing in its industry, the lived experience of nearly all these
demutualisations is that the converted firm rarely remains independent for long.
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UK Building Societies that
Demutualised

Very few businesses that are demutualised stay independent because they
themselves are traded and are rapidly merged into other businesses.

Bradford & Bingley: Converted to a bank 4 December 2000. Mortgage book
nationalised September 2008. Retail savings transferred to Abbey (Santander)
September 2008. Abbey rebranded to Santander on 11 January 2010.

In October 2010 Northern Rock (Asset Management) plc and Bradford & Bingley were
integrated under a single holding company, UK Asset Resolution (UKAR). UKAR's has
implemented a business plan that aims to wind down the institutions in a way that
maximises taxpayer value for money and repays combined debt to the taxpayer of
around £50bn.

Birmingham Midshires: Taken over by Halifax, April 1999. Now a division of Bank of
Scotland, part of Lloyds Banking Group.

Northern Rock: Converted to a bank on 1 October 1997. On 22 February 2008, by an
order made under the Banking (Special Provisions) Act 2008, the shares of Northern
Rock plc were transferred into temporary public ownership. On 1 January 2010
Northern Rock was split into two separate entities: Northern Rock plc, a new savings
and mortgage bank authorised as a mortgage lender by the FSA; and Northern Rock
(Asset Management) plc. On 17 November 2011 the Chancellor announced the sale of
Northern Rock plc to Virgin Money and the sale was completed on 1 January 2012.
Virgin Money completed its rebranding of all Northern Rock branches to Virgin Money
in October 2012.

In October 2010 Northern Rock (Asset Management) plc and Bradford & Bingley were
integrated under a single holding company, UK Asset Resolution (UKAR). UKAR's has
implemented a business plan that aims to wind down the institutions in a way that
maximises taxpayer value for money and repays combined debt to the taxpayer of
around £50bn. In April 2019 UKAR's Northern Rock mortgages and unsecured loans
were sold to inactive investment bank Citi.

Bristol & West: Taken over by Bank of Ireland, 28 July 1997. Bristol & West transferred
its branch network and savings business to Britannia Building Society on 21
September 2005. In January 2009 Bristol & West Mortgages ceased accepting new
customers. All existing Bristol and West mortgages were transferred to Bank of
Ireland. Britannia became part of The Co-operative Financial Services (CFS) on 1
August 2009. CFS changed their name to the Co-operative Banking Group in
September 2011. Co-operative Bank sold to equity investors in 2014.

Woolwich: Converted to a bank on 7 July 1997, taken over by Barclays Bank in
October 2000 and became a trading name of Barclays Bank. In July 2015 Barclays
announced that the Woolwich brand would be phased out.
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UK Building Societies that
Demutualised

Halifax: Converted to a bank 2 June 1997. Merged with Bank of Scotland to form HBOS
in 2001. In September 2008 Lloyds Bank agreed to take over HBOS. It became part of
Lloyds Banking Group on 16 January 2009.

Alliance & Leicester: Converted to a bank on 21 April 1997, acquired by Santander in
October 2008. Alliance & Leicester rebranded as Santander in November 2010.

National & Provincial: Taken over by Abbey National, 5 August 1996 and ceased
trading under this name. Abbey was acquired by Santander in November 2004.
Abbey rebranded to Santander on 11 January 2010.

Cheltenham & Gloucester: Taken over by Lloyds Bank, 1 August 1995 and became a
trading name of the Lloyds Banking Group. On 9 September 2013 C&G branches and
accounts were transferred to a separate bank within the Lloyds Banking Group called
TSB. This was part of a process ordered by the European Commission to provide
greater competition following Lloyds Banking Group's part-nationalisation in March
2009. TSB was sold to Spanish bank Sabadell in July 2015.

Abbey National: Converted to a bank on 12 July 1989. Acquired by Santander in
November 2004. Abbey rebranded to Santander on 11 January 2010.

These demutualisations represented approximately 60% of the volume of the entire
building society sector.

As we can see from this list, none of the demutualised former building societies
continued for long as independent banks. They became part of larger listed banking
groups, or in the case of Northern Rock and Bradford & Bingley, failed in the financial
crisis and were nationalised.

Moreover, these demutualisations converted what were some of the largest building
societies at the time, so it is clear that the argument for demutualisation proved to be
bogus.

Demutualisation does not deliver what it was supposed to do in the first place: it
does not deliver strong independent businesses and the need for more capital is
soon forgotten as the newly proprietary entities are generally merged into larger
firms.

We should distinguish between mutuals where there has been a capital contribution
by the members and those where there has not. It is possible to make an argument
for ownership, for example, in an agricultural co-operative which has been established
over generations where those generations of farmers have contributed capital to that
business to make it what it is. They have invested money into it and taken a risk in
doing that and they have benefited from that risk. In those cases, the members have
a right to the capital they contributed, plus any interest earned.

In contrast, if we look at most of the consumer mutuals in the financial services
sector, the contribution to capital has only ever been nominal, where a member would
make £1.00 or £10 subscription and receive a ‘share.’ The share represents a
subscription for using the services. Typically, the share is withdrawable and not
transferable, so it is a nominal rather than a proportionate capital contribution to the
business. If a mutual pays back that money with interest, that's all that the member
really owns.

They should not have a right to the additional underlying assets.

Such mutuals were never established with the intention of demutualising. In fact,
many mutuals were expressly termed permanent — such as ‘Permanent’ building
societies, for example.
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UK Building Societies
that Demutualised

The process of
demutilisation

The intention was not that they would be taken apart and shared out at any point. The
underlying asset was to be passed on to the next generation for its use. It would be
inherited by members as stewards, to do the best they could whilst they were
custodians of those assets. There is no justification for sharing out decades or
centuries-worth of accumulated assets among people who have not contributed to
the capital, yet this is precisely how demutualisation is incentivised.

The process of demutualisation

Demutualisation has typically been proposed by boards of directors of mutual
businesses. It is extremely rare for a demutualisation to be proposed by members,
the exception to this would occasionally be in agricultural co-operatives where there
is more of a direct link between the membership and the original investment in
capital.

The favoured method for demutualisation in these jurisdictions is to transfer
ownership of the mutual into a proprietary company, either with shares allocated to
existing members or alternatively, compensation paid for the loss of membership
rights. Members are rewarded to vote in support of the transfer. This payment is
commonly referred to as a ‘windfall’ precisely because it was not anticipated as part
of the membership.

The compensation paid rarely reflects the true capital value of the business. In fact,
were it to do so, it would remove the logic for the transfer, which is to gain control of
the underlying capital assets. It is common therefore for this payment to reflect the
perceived value of membership, or in other words, the amount that the board
estimates is necessary to pay members to vote for the conversion.

A less common but equally effective route to demutualisation involves the sale of the
mutual to an external entity. This method is more frequently used in the United
States, where the process is formalised and is known as a ‘sponsored’
demutualisation. In such demutualisations, an external offer is made to take control of
a mutual. As such it has more in common with a takeover bid, though in many cases
the external approach is supported by the mutual’s board.

The complicated nature of financial services businesses also means that many
people are not really able to make a judgement about whether a vote for a conversion
is in their interests. They rely on the advice of others.

Members are not given even-handed information by boards to allow them to make an
informed decision. It is unlikely that an objective case can be properly put without an
alternative view being provided from that of the pro-demutualisation leadership.
After all, the information provided is designed to ensure that a conversion takes
place.

For example, in an insurance business, the idea of a fair price for the loss of mutual
membership rights is considered by an ‘independent expert,’ though they are actually
appointed by the board — the same board that is seeking the demutualisation. The
idea is that they give a verdict on the assumptions and methodologies used in
proposals and information provided to members.

The main issue with the process of an independent expert is that it is not
independent enough. One criticism of this is that it is very rare for such an expert to
oppose the logic behind a demutualisation. They are appointed by the leadership of
the business seeking to demutualise and they are paid by that organisation -
following a successful conversion they will remain in the market, available to work for
other such businesses. It is simply not in their interests to advise against the plans of
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The process of
demutilisation

The impact of
demutualisation

a board. This is not to impugn their integrity but merely to point out flaws in the
process.

Regulators seem satisfied that such ‘independent experts’ are discharging the
responsibility of impartiality. As a result, regulators stand back and accept this
judgement in the same way that members are expected to. As long ago as 2006, an
earlier All-Party Parliamentary Group report recommended reform to the process of
independence expert appointments to give members more of a say and two separate
the reporting process from the company.

The impact of demutualisation

The impact of past demutualisations has been detrimental to members, particularly
over the longer term. The requirement to service shareholder capital means that
there will be less money for customers to benefit from. Demutualisation alters the
corporate purpose of a business so it will no longer be committed to delivering the
best value to members and instead will be focused on delivering value to its investor
shareholders.

Many people in previous demutualisations have not been clear on the benefits, or
otherwise, of the proposals from their boards and have not had sufficient evidence to
make an informed decision. Often the only material they will have received comes
from boards who are campaigning for a ‘yes’ vote.

Mutuals have largely out-performed their PLC rivals and previous demutualisations
have had a largely negative impact on customer choice and financial services
provision in the UK. The true economic value of member's interests have often not
been satisfied by the level of their windfall, meaning that a genuinely independent
valuation is essential.

Evidence given to the LV= Inquiry supported the view that the impact of
demutualisation is negative.

‘A recent EU paper indicated that the proportion of turnover that is redirected to
shareholders increased from 1% in 1992, to 4% in 2018. That means that mutuals have
an advantage, because that economic value is retained in the business. It can be
used to enhance value to customers and members, or to provide value to the
community in which the mutual operates.

- Mutuals provide better service and claims experience (e.g. Income Protection:
95% claims paid, versus 85% for non-mutuals in 2019).

- Better investment performance (e.g. with profits payouts @ 25% better).

- In 2008/9 mutuals proved resilient to the market falls and were able to build
market share very rapidly (4% in 2007 to 8% in 2012), because they could hold prices
and maintain presence when others couldn’t.

- Mutuals are open to all and serve customers that might otherwise go underserved
(e.g. friendly societies account for around half of all Child trust funds and most
revenue allocated, because they could afford to support a low value product for the
long term).’

In most demutualisations, the proposers’ stated rationale for the conversion is that
they require additional capital to develop the business. As we have shown above, the
actual experience of demutualisation is that most businesses soon ceased to trade
as independent entities as they were merged into larger consolidated groups.

The truth is that it was always the presence of legacy assets that attracted
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The impact of
demutualisation

demutualisers, who wish to access these without paying a full market value.

In many countries, notably common law jurisdictions, legislation governing
co-operatives and mutuals actually incentivises demutualisation by permitting legacy
assets to be distributed.

In other countries, legislation prohibits the distribution of such capital. Instead, it
must be used for the purpose intended by the original founders or otherwise
transferred to a different co-operative or mutual to fulfil this objective. In those
jurisdictions where legacy assets are not available for distribution, demutualisation is
less common and consequently, large co-ops and mutuals maintain their member
ownership, reflecting significant mass in a range of markets.

In countries such as (for example) the USA, the UK, India, Australia, and Federal
Canada, there are no legislative restrictions on the distribution of assets and as a
result, waves of demutualisation have occurred, starting in the late 1980s and 1990s.
To protect legacy assets and the purpose of the business, co-operatives and mutuals
often adopt constitutions which require a high threshold member vote before
permitting a transfer of ownership. This works to an extent as a deterrent to
demutualisation but is vulnerable to rule changes.

Why the threat of demutualisation is a problem for
mutuals

The threat of demutualisation is a major business distraction for mutuals. In some
cases, the debate around mutual ownership is constant, as a minority of current
members seek to cash out the business’ legacy assets in their personal favour. This is
a time consuming and disruptive process that takes valuable attention away from
growing a successful business.

External raids are also common, from soft contact from potential buyers through to
outright hostile raids, often led by investment banks or other private equity. These are
destructive and work to reduce corporate diversity, customer choice, competition
and ultimately fairness.

Demutualisation appears to take place in waves, with trends sweeping through
financial services mutuals in the late 1980s and 1990. This paused for a period, but
demutualisation has now returned as a threat, particularly driven by private equity
funds seeking to access legacy assets of mutuals.

The interest that US private equity fund Bain Capital has shown for the UK mutual
insurance sector, reflects its desire to access assets built up within co-operative and
mutual enterprises. Separately, JC Flowers, previously drove the demutualisation of
Kent Reliance Building Society in the UK joined with Bain Capital to bid for the UK
Co-operative Bank, which was demutualised and sold to hedge funds in 2014.
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Mountain Equipment Co-operative (Canada)*

In September 2020, Canada’s best-known outdoor supplies retailer, Mountain
Equipment Co-op, was sold to US private equity firm, Kingswood Capital
Management.

Mountain Equipment Co-op announced its demutualisation and sale to US investor
Kingswood Capital in November 2020. Members reacted by launching an online
petition to save MEC. They argued that the sale of MEC was made without proper
consultation of members and allegations were also made over management attempts
to influence board elections, as well as a deviation from the co-op’s founding purpose
in its stores’ stocking policy.

MEC stated that the sale to Kingswood “strengthens MEC's finances and core
operating business, preserves jobs, retains the vast majority of MEC's locations and
guarantees members continued access to authentic advice and high-quality
products at competitive prices.”

Ultimately, the sale went ahead and members did not receive any benefit.

The case study below of Liverpool Victoria (trading as LV=, a mutual insurer based in
the UK) and Bain Capital, where Bain was selected by its board to purchase the firm,
thus necessitating a full demutualisation vote, shows how this takes place.

These moves by global private equity reflect a clear and present danger to well
capitalised co-operatives and mutuals. Demutualisations will be attractive where
assets are held, and members can be persuaded to walk away. Fundamentally, the
legacy capital assets belong to past generations, current generations and future
generations of members and were never intended to be distributed at any one
moment in time.
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€& Demutualisation is bad for members, for
competition and choice and for market stability

Demutualisation has wider consequences than just for former members. If
we examine the demutualised banking and insurance sectors, in countries
like the UK and Australia, these sectors have become heavily concentrated
around a few large proprietary businesses. The former mutuals have merged
into these mega-firms and reduced competition and choice for consumers
along the way.

We have already seen how, in the UK, demutualisations of building societies
led to mergers with larger listed entities, so that none of them remained
independent. In Australia, it is a similar story in the insurance sector.

National Mutual Life
Demutualised in Sep 95, sold to AXA in 1999

Colonial Mutual Life Assurance
Demutualised in Dec 96 sold to Commonwealth Bank Group in 2000

Australian Mutual Provident Society (AMP)
Demutualised in Jan 98 Merged with AXA in 2011

Demutualise is bad These three giant mutual businesses demutualised — again citing the need for more

for members capital to compete with listed competitors, yet all three, despite a combined history
of 398 years, failed to remain independent and were bought by major competitors.
Worse was to come at AMP, which found itself at the heart of financial scandal when
it was revealed in the Royal Commission into Misconduct in the Banking,
Superannuation and Financial Services Industry that AMP charged clients for financial
advice which was not provided and misled the Australian Securities & Investments
Commission on numerous occasions.

When these businesses go wrong, they do so in a big way. This was a key factor in the
severity of the Global Financial Crisis which was significantly contributed to by
businesses that had previously been independent having merged into massive banks
and insurers that then collapsed. Taxpayers were left with the bill to bail them out
and economies suffered recessions.

It is not just individual members that lose out from demutualisation: society is also
disadvantaged by demutualisation. It creates risk in economies and it makes life more
difficult for governments.

By contrast, the remaining co-operative and mutual sector did not need bailing out,
did not need taxpayer support, and carried on providing services according to its
business purpose. The graph below clearly shows the contrast in the performance of
co-operative banks in Europe, in comparison to the entire sector.
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Per cent

Return on equity of cooperative banking groups and entire
banking sector

M Entire banking sector

W Cooperative banking groups
Average ROE cooperative banks

MW Average ROE entire baking sector

Year

| 2002 | 2003 | 2004| 2005 | 2006 |2007 |2BQB/| 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 |

Source: calculations by TIAS based on data from co-operative banking groups, national supervisory authorities, the

ECB, and World Bank.

Note: The orange and black lines represent the average return on equity of respectively co-operative banks and the
entire banking sector over the time span 2002 -2014.
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Why Corporate Diversity Matters

Diversity of ownership types and business models creates a corresponding diversity
in forms of corporate governance, risk appetite and management, incentive
structures, policies and practices, and corporate behaviours and outcomes. It also
offers wider choice for consumers through enhanced competition that derives in part
from the juxtaposition of different business models.

In nations most affected by the Global Financial Crisis of 2007-8, the financial
services sector is dominated disproportionately by a single business model, namely
the large, proprietary company. This domination of proprietary business — whose
purpose is to maximise financial returns to shareholders — proved a lethal
combination with financial deregulation, the creation of new financial instruments and
the concomitant rising levels of debt over the past twenty years. Ever greater risks
were taken to drive up financial returns and ‘shareholder value’, culminating in the
global financial crisis of 2007-2008.

For the wider market to benefit, each of the corporate models need to enjoy the
necessary critical mass, defined as the degree of market share necessary to enable
each model to operate successfully and thus to provide real competitive pressure on
the other players within the market.
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Why corporate diversity

matters

There is a fundamental attitude problem amongst policymakers, the media and
regulators, where the shareholder owned company is regarded as the ‘normal’ or
‘natural’ way of doing business. Other ownership models may be accepted, yet all
models tend to be judged against criteria appropriate for the shareholder ownership
model.

This leads to a bias against the mutual corporate form. At least in part, this is
because of its inability to easily raise capital, even though this reduces the risk
appetite and means that a financial services sector with a strong mutual sector will
typically have a greater diversity of risk appetite, which is a positive outcome in
terms of creating a stable and robust financial services sector.

We might expect policymakers to ensure that the legislative and regulatory
environment responds to the additional risk that demutualisation brings to
economies, but this is rarely recognised.
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€ 7he system incentivises demutualisation

How ownership works in co-operatives and mutuals

The idea of an individual's ownership in a mutual must be properly understood.
Mutuals operate through the concept of the ‘common ownership’ of assets, where
the mutual entity itself is the asset. Today’s current members are effectively
‘stewards’ for the future of those assets.

Membership is nominal in a mutual and that is different from the proportionate
investment of shareholders in a proprietary business who will have bought shares in
the hope or expectation of capital growth. Proprietary shareholders pay a
proportionate price for their proportionate share of the company and place their
capital at risk. Mutual members do not. Their membership is more like a subscription,
enabling them to access certain services. Typically, mutual membership ‘shares’ are
withdrawable, and are considered a liability in the mutual’'s accounts, rather than an
investment stake.

This difference is reflected in how the mutual and proprietary business types are
structured. Mutual shares are at par value whereas they are related to market value in
a proprietary firm, according to a proportionate investment.

Proprietary companies have proportionate shares, proportionate voting and
proportionate market value, which is a very different concept to a mutual. Mutuals all
operate a one member one vote structure, regardless of the level of interest or
connection a member has with the mutual.
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Shares, membership and voting

Type of company Mutual Proprietry
Ownership of assets Held in common by Members Held individually by Shareholders
Par value at a nominal fee Members Fluctuate according to
Shares Usually withdrawable Company performance
Usually not transferable Transferable
Share price Fixed at subscription rate Market value
Voting One member one vote Proportionate to shareholding

The system incentivises
demutualisation

The table above shows the different features of shares and capital that exist between
mutuals and proprietary companies. They are significant differences, yet most
legislation in common law jurisdictions does not fully take account of this. The norms
of treatment applied to shares in a proprietary company are too often carried over
to a mutual, where it is inappropriate and counter to the different business purpose
of the mutual.

Applying one concept of ownership to a different way of doing business is
problematic. This is the core reason why there should be a different treatment for
legacy assets in mutuals.

Legislation can incentivise demutualisation

The fundamental issue is that the ownership of assets in a mutual is treated in the
same way as in a proprietary company, even though there is a stark difference — that
members, unlike shareholders, have not purchased (by investing) a proportionate
portion of the entity.

As long as legacy assets can be appropriated, mutuals will remain a target for
demutualisation. In some countries, legislation governing co-operatives and mutuals
incentivises demutualisation by permitting legacy assets to be distributed. Legacy
assets have been built up over generations of membership and often constitute a
significant part of the working capital of the business. Current members have usually
not contributed to this capital base but have enjoyed the benefits of previous
successful trading.

In many countries, legislation prohibits the distribution of such capital to individuals
that have not contributed to it. Instead, it must be used for the purpose intended by
the original founders or otherwise transferred to a different mutual. Consequently, in
the jurisdictions where legacy assets are not available for distribution,
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Legislation can incentivise
demutualisation

demutualisation is extremely rare and consequently, large mutuals maintain their
member ownership, reflecting significant mass in a range of markets. This maintains

customer choice, corporate diversity, and most of all, a differentiated business
purpose for enterprise.

Such arrangements ensure that legacy asset reserves are ‘indivisible.” Indivisible
reserves are a common feature of mutuals. They can help to provide financial

stability; build solidarity and sustainability for future generations; and can act as a
disincentive to those seeking to take over its assets.

But the manner and extent to which different countries deal with indivisible reserves

within their national legal system vary greatly. Some have sophisticated co-operative

or mutual laws making significant provision. Others do not even have a co-operative
law.
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Indivisible reserves

Indivisible reserves

Indivisible reserves are a powerful manifestation of mutual distinctiveness and
identity.

Whilst mutuals exist to serve individuals and meet their needs, having indivisible
reserves underlines how mutuals are a collaborative endeavour, through which
individuals share personal financial benefits and rights in order that the mutual
may prosper and achieve its purpose.

This helps their mutual to be more sustainable, creditworthy and financially
secure; it supports wider mutual development and education; and it sustains the
mutual beyond the current members’ own lifetime for the benefit of future
generations.

23 of 29 European countries consider indivisible reserves to be important, and
sufficient to justify specific provision in their legislation. 10 of them go further and
protect those reserves beyond the life of the co-operative or mutual.

There is great variation between individual countries as to the extent to which
they acknowledge the existence of mutuals as a business form, have created
mutual laws and define co-operatives, as well as requiring co-operatives to set
aside money from surplus into indivisible reserves, and protecting those reserves
when the co-operative is wound up.

Six countries have national constitutions which expressly refer to co-operatives,
namely Greece (for some co-ops), Italy, Malta, Portugal and Spain. Belgium (for
some co-ops), Croatia, Cyprus, France, Hungary and Romania also protect
indivisible reserves. Some countries leave the fate of indivisible reserves to be
determined by the co-operative's by-laws (Germany, Lithuania, Luxembourg,
Netherlands, Norway and Slovenia).

At the other end of the spectrum, only five countries out of 29 (Austria, Czech
Republic, Denmark, Ireland and UK) and Norway, do not have any requirement for
setting aside indivisible reserves.

Countries should seek to recognise co-operatives in their constitutional
document, or where this is not possible:

o recognise in ordinary legislation the existence of a range of different corporate
purposes including co-operatives

o require the promotion of corporate diversity

o require that co-operatives should be considered in certain specific sectors
such as energy and care

Countries should have their own national co-operative law which:
0 protects co-operative identity relative to investor-owned companies

o defines co-operatives by reference to the essential features which are
necessary to achieve the corporate objective or purpose of a co-operative

National co-operative laws should provide for the compulsory allocation of some
part of surplus to indivisible reserves, and should ensure that indivisible reserves
remain indivisible, even on dissolution or conversion.
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Indivisible reserves

Countries should continually keep their co-operative and mutual law under review
alongside company law, including the extent to which other laws (tax, regulation,
competition) work to the detriment of co-operatives.

In some countries including the UK and Australia, however, there are no legislative
restrictions on the distribution of assets and as a result, waves of demutualisation
have occurred, starting in the late 1980s and 1990s. In these countries, to protect
legacy assets and the purpose of the business, mutuals often adopt constitutions
which require a high threshold member vote to permit a transfer of ownership. This
works to an extent as a deterrent to demutualisation but is vulnerable to rule
changes, as has happened in the example of LV= below.

It is clear from this experience that the continued protection of legacy assets can
only be assured through legislation. Mutuals should have the opportunity to choose a
form of constitution that cannot permit the distribution of legacy assets. Members
would remain entitled to the share of capital to which they have contributed, but no
more. We expect that this would successfully remove the incentive to demutualise.
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@ Reforms to legislation are needed

We have seen how many jurisdictions have acted to preserve mutual
ownership by ensuring that assets may only be used for the purpose they
were intended. This ensures that they cannot be distributed to members or
third parties, and thus disincentivizes demutualisation. Mergers, dissolutions
and transfers of business are still permitted, so this arrangement does not
hamper the evolution of business in any way.

Ideally, such measures would be universal, but in some legal traditions this is
considered problematic as it arguably alters the ‘ownership’ right of members
retrospectively. It is not desirable to cut and paste legislation between different
traditions, so solutions are required that respect the political culture of different legal
frameworks.

To deal with this, simple legislation can be introduced in common law jurisdictions
that would give every mutual the right to choose a constitution that preserves legacy
assets for the purpose they were intended.

Disincentivising the raiding of legacy assets through legislation

* Voluntary legislation can ensure that legacy assets are preserved for the purpose
they were intended

* It would empower members to decide what should happen to assets on a solvent
dissolution

« It would match the best legislation that exists in many countries:

+ The most comprehensive mutual legislation (e.g. France, Italy, Spain, Portugal)
prohibits capital distribution beyond what members have contributed

An amendment to the mutuals law would introduce

* A voluntary power to enable a mutual to choose a constitutional change so
that its legacy assets (capital surplus) would be non-distributable

* Detail precisely the destination of any capital surplus on a solvent winding up
* Outline the procedures necessary to include such provisions in a mutual’s rules

* Insert a statutory provision for the relevant rules to be unalterable

It would define capital surplus

» As the amount remaining after deducting a mutual’s total liabilities from its total
assets, including repayment of members’ capital

It would introduce new provisions to maintain the destination of the
capital surplus

* Ensure that where a mutual’s rules make the capital surplus non-distributable,
any resolution to convert into, amalgamate with or transfer engagements to a
company shall also include a provision to transfer the capital surplus as provided
by the rules in the event of a solvent winding up
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Demutualisation:
how to stop it

0 Opposing a demutualisation: LV= case study

Demutualisation, once proposed, is usually successfully executed. For a host
of reasons, members can be persuaded to vote in favour of a conversion to a
company. It may be that their long-term interests are not served by the
demutualisation, but in the short-term, the attraction of ‘free’ shares or cash
payments can often be sufficiently convincing.

In any case, the power of information remains in the hands of the corporate.
Alternative views are difficult to access, and so members are reliant on their
personal knowledge plus whatever information is provided by the mutual’s
board.

This is a significant power imbalance that makes any questioning of a demutualisation
proposal very difficult. Members faced with a board-promoted demutualisation could be
forgiven for feeling disoriented. They will usually be reliant on external commentary for
information, so it is important that any representative bodies in the sector act
responsibly to provide this.

Members who wish to challenge a demutualisation proposal face an uphill task and as a
result, few demutualisations face significant opposition. Certainly, it is very unusual for
members to over-turn the recommendation of a board.

The case study below shows that demutualisation can, however, be successfully
challenged, and that the power imbalance between boards and members need not
always be impossible to overcome.

Our experience is that resilience, organisation and determination can help members to
defeat demutualisation and this case study shows how it can be done.
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Case study: Liverpool Victoria Mutual Insurance (LV=)

Summary

Founded in 1843 as Friendly Society offering "penny policies” to give poorer families in
Liverpool the chance to bury their dead with dignity, Liverpool Victoria is owned today
by its 1.2 million members and trades as LV=.

Having started in Liverpool it then became a national business and over years it merged
with several other friendly societies and mutuals. Until recently LV= was the second
biggest mutual insurer in the United Kingdom, providing a whole suite of insurance
products.

In 2021, LV= asked its members to vote to approve the acquisition of the LV= business by
Bain Capital, and secondly a scheme of arrangement to complete the transaction of the
sale. Following a bitterly fought campaign, led by the All-Party Parliamentary Group for
Mutuals and supported by Mutuo, members voted to reject the Board's proposal to
demutualise, and the idea was dropped.

Out of nearly 175,000 members voting (which is less than 15% of total membership of
LV=), 31% voted against and 69% in favour of the sale i.e., less than the 75% threshold
needed for sale to go through.

It is the first time that a UK mutual’'s membership did not support a board resolution to
demutualise.

The attempted demutualisation

In Europe, following a change in solvency rules , the amount of capital that an insurance
company had to retain to cover its commitments was increased and this caused some
difficulties for LV=. To meet these new requirements on capital adequacy, LV= needed to
raise money and sold its successful general insurance business to Allianz of Germany for
over one billion pounds. This was estimated at close to double the amount of money that
was projected that LV= needed for its capital adequacy.

The then LV= board chair had reached the end of his tenure and was replaced by Alan
Cook. Under his chairmanship, the board decided to convert the friendly society to a
company limited by guarantee (CLG). It would still be a mutual, but instead of coming
under friendly society legislation, it would be subject to company law.

The justification was that friendly society legislation had not been updated for many
years and by becoming a company, LV= would benefit from all the flexibilities available
under companies’ legislation, whilst retaining its mutual status. The other two largest
mutuals in the UK are both companies limited by guarantee, with mutual constitutions.

At the time, the leadership of LV=re-declared its commitment to mutuality, and in May
2019, members approved the conversion to a CLG.

Within five months, however, the chief executive stood down and was replaced by an
external candidate, recruited by the chair from outside the mutual sector, in what was
seen as a surprise appointment. The new chief executive started work on 1st of January
2020 and within 12 weeks of taking up the post had completed a ‘thorough strategic
review,” of the business.
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The result of this review was a board decision to offer the entire LV= firm for sale. The
Board did not inform the members of this decision or make any public
announcement.

By March 2020, LV= was being offered for sale in the financial services market and
seeking potential purchasers, but it was only in June of that year that this news
leaked to the media. The members discovered through a Sky News report that the
business they collectively owned, were members of, and had just committed itself to
mutuality less than a year before, was now to be sold. By that time, there had already
been 12 bids to buy the mutual.

Three months later, in September 2020, the board announced it was in sole
discussions with Bain Capital, an American private equity investor. This was regarded
as unexpected because Bain had never been involved in UK life insurance before, and
because for some years, there had been on-off merger discussions between LV=and
Royal London, the biggest mutual insurer in the UK.

Many had presumed that if LV= was to cease operating independently, it was most
likely to merge with Royal London (the largest UK mutual insurer). Yet Royal London
had been ruled out of the bidding at this point. In fact, by December 2020 the board
of LV=announced that it had agreed sale terms with Bain Capital. This was also the
first time that LV= communicated individually with its members to inform them about
the sale.

It looked to disinterested observers that the sequence of events might have been
connected and that the conversion to a company limited by guarantee was part of a
plan to facilitate a demutualisation. This was because under company law, LV= could
potentially avoid its constitutional requirement for a demutualisation to receive the
support of 75% of its members on a minimum 50% turnout.

Mutuals in many countries have similar constitutional requirements to ensure that
demutualisation does not occur on the vote of a minority of qualifying members.
Under UK friendly society law, this constitutional requirement cannot be avoided

- the rule might be altered by members but cannot itself be ignored. This effectively
stops demutualisation occurring on the decision of a minority of members.

However, following conversion to a limited company, the entity may apply to a court
for a ‘scheme of arrangement’ to disregard the constitution, and that was the
intention of the LV= leadership.

There was concern about the potential self-interest from the chair and the chief
executive. It was hard to discern how members would benefit from the deal, but the
chief executive and the chair would both benefit financially because they would each
get a new job out of it. They did not hide this fact, and openly admitted it, but it
raised further questions about their suitability to conduct the negotiations with Bain.

LV= justified the sale because it said it needed to access additional capital, and had
insufficient reserves for investment in the business, despite having recently collected
£1 billion for the sale of its general insurance arm. The argument that it was again
short of capital, only a few weeks after having completed that sale, was always
confusing because the board had simply decided not to use the money from the sale
towards supporting future plans, because it would be ‘unfair’ to existing with-profits
policy holders.

The argument went that the with-profits policy holders’ policies would mature before
the benefits of any investment were realised, thus depriving them of financial value. It
ignored the fact that insurance mutuals always used the member funds as working
capital for investment, and indeed that much of such funds pre-dated the
membership of today’s cohort of members. It also ignored the interests of other
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members with different policies and the legacy assets that had been acquired, through
mergers, along the way of the 178 year old mutual’s life.

The board’s somewhat tortured logic meant that a well-capitalised business, with
sufficient working capital for investment, had no future in its current form.

Despite constant questioning, the board was unwilling to quantify the amount of capital
required for investment, except that the business apparently needed another £100
million to go towards investment in IT infrastructure etc.

In reality, the capital ‘shortfall’ represented a choice. The board had not wanted to invest
in a mutual future for LV=. In simple terms, it didn't believe in itself.

Ironically, in the end, LV= spent £43 million of members money on the failed sale and
following the vote, decided to pursue an independent future in a well-capitalised
business and ‘the continuation of our status as an independent mutual.

members mon ey bnthé
fai/ed sale and following the

well- cap/ta//sed bus1 ness and
‘the continuation of our status
as an independent mutual.’
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Timeline of Events: March 2019 - April 2020

21/3/19

22/5/19

31/5/19

11/12/19

20/12/19

19/3/19

Annual Results 2018 published, £136m profit and announcement
of plans to convert from a Friendly society to a Mutual Company
Limited by Guarantee (CLG)

https://www.investegate.co.uk/lv-/rns/lv-—announces-2018-full-yearresults/201903210700195555T/

Special General Meeting approves conversion to CLG

LV= agrees sale of final 30.1% of General Insurance business
to Allianz for £365m

https://www.lv.com/insurance/press/lv-agrees-sale-of-remaining-shareholding-in-lv-gi-to-allianz

Richard Rowney steps down as CEO

https://www.lv.com/about-us/press/richard-rowney-steps-down-as-chief-executive-of-Ilv

Mark Hartigan appointed CEO

https://www.lv.com/about-us/press/lv-appoints-mark-hartigan-as-chief-executive

LV= Announces 2019 Annual Results and publishes
Annual Report to Members

https://www.lv.com/about-us/press/lv-announces-2019-financial-results

Mark Hartigan, CEO: ‘As a mutual we are run for the benefit of our members and are
pleased therefore to be able to transfer £127 million to the Unallocated Divisible Surplus
and allocate a mutual bonus of £27 million to qualifying members. Our capital position is
strong, and our Capital Coverage Ratio has increased to a very healthy 244% which
includes the impact of the sale of the general insurance business. This takes our capital
position above the top end of our risk appetite range of up to 200% and we are currently
considering how best to utilise this surplus capital.

2019 was a pivotal year in the history of LV=and 2020 will be no less important. The full
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Annual report to

members

3/2020

11/6/20

15/6/20

effect of the COVID 19 crisis is still to be understood but we are in an exceptionally well
capitalised position and as we face the challenges ahead, we will continue to work hard for
the benefit of our customers and members.’

Alan Cook CBE, Chairman: ‘Last year | said that in order to have more flexibility and
freedom to compete, we wanted to make some changes to LV='s structure and
composition. Fundamental to these was our plan to convert to a company limited by
guarantee..| would like to reassure you that conversion to a company limited by guarantee
does not alter our mutual status.’

‘I am pleased that we were able to act swiftly in appointing Mark Hartigan as our new chief
executive officer, effective from 1 January 2020..The board believes Mark is the ideal
candidate to lead LV= as we move forward as a standalone life, pensions and investments
business. He brings a wealth of knowledge of the life sector and has a strong track record
of delivering financial success and business transformation in challenging and fast
changing market conditions.’

‘We have achieved a lot over the last twelve months with the successful sale of the general
insurance business and conversion to a company limited by guarantee. | look forward to
supporting Mark and the executive team as they build on this platform to continue to
serve our members, customers and partners.’

LV= explores a sale of the business as it retains the services
of Fenchurch Advisory Partners.

‘The work - running through to the June Board meeting — focused on a strategic
assessment of both organic and inorganic options open to LV= with a primary focus on
what would be in the best interests of members. This entailed the evaluation of options
from remaining ‘as is’ through to the consideration of third-party external investment. To
support this analysis through April and May Fenchurch tested the market by contacting
potentially interested parties of which twelve expressed an interest.’

LV= Supplementary letter to the inquiry, 29 March 2021.

Sky News Reports LV=is exploring an end to independence

https://news.sky.com/story/177-year-old-mutual-lv-explores-end-toindependence-12004979

‘LV=, the former friendly society that is one of Britain’s biggest financial services mutuals,
is exploring a sale of its remaining operations in a move that would bring the curtain
down on its 177-year status as an independent business.’

LV=issues the first public statement on this story

https://www.lv.com/about-us/press/lv-statement-regarding-press-speculation

‘The board of Liverpool Victoria Financial Services Limited (“LV=") notes the recent press
speculation regarding a possible transaction in relation to its business. LV="s Board is
fully committed to maximising long-term value for its members and is therefore
assessing a wide range of strategic options following the disposal of the general
insurance business to ensure that the remaining business continues to be operated in
the best interests of all its members. Some but not all of these options may involve a
transaction with a third party.

No conclusions have yet been reached as to the most appropriate option to pursue and
there can be no certainty that this review will result in any transaction being agreed or
with whom.’
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28/9/20

30/9/20

2/10/20

15/12/20

15/12/20

3/2/21

8/2/21

7/4/21

LV= Announcement to London Stock Exchange that it is in ‘ongoing
discussions with a number of companies.’

https://www.investegate.co.uk/lv-/rns/lv--reaction-to-media-speculation/202009280700082658A/

2020 AGM held. In private.

LV= Announcement to Stock Exchange that it is in exclusive talks
with Bain Capital

https://www.londonstockexchange.com/news-article/market-news/Ivstatement/14707281

LV= Agrees transaction with Bain

https://www.lv.com/about-us/press/lv-agrees-transaction-with-bain-capital

LV= leadership writes to members for the first time, to inform
them of the sale

LV= Member Virtual Event

APPG for Mutuals decides to undertake an inquiry into the
proposed demutualisation of LV

APPG publishes its inquiry report

http://appgmutuals.coop/appg-for-mutuals-new-report-inquiry-into-the-planned-demutualisation-of-lv/
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Opposing the Opposing the demutualisation

Demutualisation

Mutuo

Mutuo works on behalf of all types of mutuals to improve the business
environment for the co-operative and mutual sector by:

Communicating their priorities to decision makers
Acting as an advocate with politicians and regulators
Building links between mutual business leaders
Developing new mutual businesses

Mutuo works with some of the largest mutual businesses in the world, to maximise
their impact on the public policy agenda. It specialises in the deployment of
policy-led public affairs activities in order to build deeper relationships with
individuals in public authorities. This has involved Mutuo in a wide range of public
policy activities aimed at building long term support for mutuals among
politicians, government officials and regulators.

The tangible results of this have included updated legislation, improvements in
relationships with regulators and new regimes for mutuals, as well as strong
political support across all parties for the mutual business model.

Mutuo has no formal representative role, unlike a traditional trade body. It operates
in the interest of supporting mutuals as described above. In the UK, part of the
way it does this is through support for the All-party Parliamentary Group for
Mutuals, in Westminster.

All-Party Parliamentary Group for Mutuals [APPG]

In the Westminster Parliament, the APPG for Mutuals has been established for
many years.

The group brings together members from both Houses of Parliament to discuss
aspects of importance to mutuals and enables them to work together on specific
areas of shared interests. It is cross-party and has approximately 100 members,
which makes it a large Parliamentary group of this type, meeting approximately
four times each year. Mutuo provides pro bono secretarial support to the Group,
managing the meetings, arranging the programme and producing research reports
for the APPG.
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Opposing the
Demutualisation

When news of the LV= agreement with Bain Capital was reported, Mutuo discussed
this with the Chair and Vice Chair of the All-Party Group. The Group was already
actively involved in discussions about demutualisation — and potential improvements
to legislation that would disincentivise it.

Mutuo suggested that the Group should make an intervention by conducting an
inquiry into the proposed demutualisation of LV=.

This needed to be undertaken swiftly because it was not known how quickly LV=
would bring forward the member vote to approve the sale. The press releases from
LV=, indicated it wanted to conduct the vote in the first half of 2021.

The Group agreed to undertake a short inquiry — which is an investigation, carried out
in a similar way to a select committee, but without its formal Parliamentary status.

The following terms of reference were adopted for
the inquiry:

The APPG for Mutuals is seeking to explore the reasons for the sale as well as its
wider potential impact.

The APPG will consider, and is keen to understand:

1. The context of why at this time the status quo is not good enough, given LV="s
brand strength, capital and momentum.

2. The impact that the sale will have on LV=s members, the insurance industry
and the implications for competition and choice in financial services more widely.

3. The rationale that supported the decision by the Board of LV= to sell the
business to Bain Capital, and whether other options were considered fully.

4. The motivation behind LV='s recent conversion from a friendly society
to a mutual company, including how this is connected to the proposed
demutualisation.

5. The wider legislative framework for Friendly Societies and Mutual Insurers, with a
particular focus on barriers to raising capital, protection from demutualisation and
attitude of Government and regulators.

The inquiry was put in motion and four evidence sessions were undertaken, with
seven witnesses examined, from co-operative and mutual experts and business, from
regulatory authorities (The PRA and FCA), the LV= Chief Executive and from Bain
Capital.

Written evidence was also accepted, with 14 submissions received.

Mutuo arranged the evidence sessions and the question lines for witnesses. Research
was undertaken into their public positions, which enabled APPG members to follow a
logical route for questioning the witnesses, in line with the terms of reference of the
inquiry.
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Opposing the At the end of the evidence taking period, Mutuo produced a draft report for APPG
demutualisation members, which was published in its final form in April 2021.

The Inquiry publication provided the first counter to the information that was being
presented by the LV= board. It was a careful and thoughtful consideration of the issues
and enabled members and the media to understand more than the views put forward by
the LV= board.

mutuals

The All-Party
Parliamentary
Group for
Mutuals

Inquiry into the planned
demutualisation of LV=

April 2021

The APPG Inquiry found that:

1. Itis very difficult for an individual member of LV= to be able to assess whether
the demutualisation proposal is in their interests or not.

2. On the basis of the evidence available to us, the Group concluded that the
Leadership at LV= has not been open and transparent with the members about its
intentions for the company.

3. The fact that the board will move ahead to conclude a deal with Bain Capital in
advance of providing any meaningful information to its membership shows a
disregard for the interest of members and a cavalier attitude towards the member
governance of this business.

4. The planned demutualisation damages the diversity of financial services
providers in the UK and weakens the mutual sector unnecessarily.

5. Regulatory authorities do not appear to have so far acted fully in the interests
of members, consumers and the wider economy.
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Opposing the
demutualisation

The campaign
against
demutualisation

The inquiry was put in motion and four evidence sessions were undertaken, with seven
witnesses examined, from co-operative and mutual experts and business, from
regulatory authorities (The PRA and FCA), the LV= Chief Executive and from Bain Capital.

Written evidence was also accepted, with 14 submissions received.

Mutuo arranged the evidence sessions and the question lines for witnesses. Research
was undertaken into their public positions, which enabled APPG members to follow a
logical route for questioning the witnesses, in line with the terms of reference of the
inquiry.

At the end of the evidence taking period, Mutuo produced a draft report for APPG
members, which was published in its final form in April 2021.

The Inquiry publication provided the first counter to the information that was being
presented by the LV= board. It was a careful and thoughtful consideration of the issues
and enabled members and the media to understand more than the views put forward by
the LV= board.

The campaign against demutualisation

Members of the APPG used their positions in Parliament to raise the profile of the
campaign and to challenge the actions of government and regulators.

During those months, Mutuo worked with Members of Parliament, led by Gareth Thomas
MP, the APPG chair who put huge effort and time into the campaign to oppose the
demutualisation by persuading members not to support the required board resolutions.

A Parliamentary debate took place, alongside interventions and a series of Ministerial
questions and letters from Members of Parliament to the regulators and the Treasury.

Examples of these interventions are linked below, which show not only the way that
these interventions can raise awareness and attract media reporting, but the personal
commitment and energy of the APPG Chair, Gareth Thomas MP.

Adjournment debate:
.parliament.uk/commons/2021-09-15/debates/62335CFB-FCOE-47F8-969F-
3A9F3467B]9 DemutualisationOfLiverpoolVictoria

Parllamentary Question:

?id=2021-1-24¢.374.0

37 MUTUO | Demutualisation and how to stop it


https://hansard.parliament.uk/commons/2021-09-15/debates/62335CFB-FC9E-47F8-969F-43A9F3467B19/Demutu
https://hansard.parliament.uk/commons/2021-09-15/debates/62335CFB-FC9E-47F8-969F-43A9F3467B19/Demutu
https://questions-statements.parliament.uk/written-questions/detail/2021-06-23/21133/
https://www.theyworkforyou.com/debates/?id=2021-11-24c.374.0

The campaign
against
demutualisation

These Parliamentary interventions were very important because they enable specific
questions to be asked and then reported on in the media. Given the lack of opportunity
for members to hear alternative points of view, this played a crucial part in building a
comprehensive case against the demutualisation.

In addition to using the Parliamentary opportunities available, members of the APPG
wrote many letters to Treasury Ministers and regulatory authorities to raise specific
aspects of the proposed demutualisation, which were then reported on in the media.

One very good example was a letter to the Chancellor of the Exchequer, which was
signed by over 100 MPs of all parties.

https://twitter.com/gareththomasmp/status/1467790963158532096

The official social media channels of MPs were used to provide media placeholders for
these stories

Working with news media

No such campaign against a board-proposed demutualisation had succeeded before, so
the odds were stacked against it. Part of the issue is that the only information that
Members received directly was from LV= itself, so everything else had to be picked up
from the media. It was also expected that there would be an offer of cash to members to
vote in favour of the Board proposals.

Mutuo sought out news media commentators who were prepared to write supportively
against the demutualisation.

From the time of the publication of the inquiry report, media releases and briefings were
sent to all major UK news outlets.

Mutuo tried to identify business journalists that had previously shown an interest in
either LV= or mutuals more broadly. By monitoring the way the story was covered, we
were able to further narrow down the potential supportive commentators in the press.

It was important to keep the story alive over the full period of time until the member
vote. This became an enormous undertaking, trying to make sure that new and relevant
new stories were available to be reported upon. This effort was led from the office of
Gareth Thomas MP, supported by his staff and Mutuo.

It soon became clear that virtually all commentators supported the APPG's criticism of
the LV= proposals and doubted the value of the demutualisation. This provided a strong
platform to build upon so that regular news items could be fed to the interested
journalists.

The campaign received a major boost when the Daily Mail newspaper business editor
decided to join the campaign and provide a leadership role. The Daily Mail is the UK.'s
largest circulating tabloid newspaper with a global online presence. Business journalists
were assigned to work on this story which they covered diligently over the next few
months. This was a significant way of the story reaching many thousands of LV=
members and the wider public.

The Daily Mail ran its own campaign against the demutualisation, calling on members to
write to the chair of LV= and to vote against any resolutions to demutualise.

The highlight of the Daily Mail's campaign was the lead story on the front page of the
newspaper, supported by a major splash across several pages. It ran stories daily in the
last month before the vote, ensuring the maximum exposure to its readership.
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In the wider media, the story was followed closely by journalists at The Times, Financial
Times, Guardian, Daily Telegraph, Daily Mirror and specialist news outlets for insurance.

Despite best efforts, there was little interest from broadcast media, however, with some
coverage on radio and television, but only towards the end of the campaign.

Working with members

Without access to a member register or indeed any way of communicating with LV=
members, the campaign relied upon individuals self-identifying by responding directly to
the all-party group once they became aware of its interest in this matter. This meant
that there was a self-selecting but motivated group of members the campaign could
keep in contact with.

Throughout the campaign, Mutuo tried to identify LV= members who were prepared to
publicly oppose the sale and provide media comment. Several members provided
regular commentary to media sources which helped to give a much more human and
meaningful face to the campaign.

Change.org  swrapetsion Mypettions Browss  Subseription a
% Welcome back to Change.org! A new petition wins every hour thanks to signers ke you.

< Gotomy petition's dashbosrd

Stop the demutualisation of LV=
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Tony Statford signed th

Richard Clarkson
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One further tool deployed to help identify members and supporters was the publication
of an online petition on www.change.org. One of the members agreed to publish the
online petition in his name and this received the support of approximately 1,500
members and other people opposed to the demutualisation. It was a useful resource for
communicating with active members and could have been used as a direct way of
contacting individual qualifying members.

Exploring the legal challenge

The process of demutualisation is legally complex. It is important that the precise letter
of law and regulation is followed. Typically, businesses will hire teams of lawyers to
ensure that they conduct the process correctly, but this can still open opportunities for
a challenge.

Leigh Day, a London city law firm, agreed to act on behalf of members and to secure the
services of a leading QC on a pro bono basis. With Leigh Day the campaign explored the
potential for a legal challenge and on advice from the barrister agreed that the process
LV=had undertaken through its member ballot might be open to a challenge in court. The
crucial point for this would be when LV= needed to receive the High Court’s approval for
its proposed scheme of arrangement to navigate around the constitutional requirement
for a minimum 50% turnout of members.

It would be contestable because members believed that the information that had been
provided to them was inadequate, and that a Court should therefore not approve a
Scheme of Arrangement even if the vote reached 75%.

Two individual members had been particularly active in commenting in the media and
writing to regulators and management. The campaign made contact with these two
members and introduced them to the legal team, which was prepared to mount a legal
challenge to an application for the anticipated Scheme of Arrangement, on the members’
behalves.

The legal team worked with members to develop their case and informed LV= and the
regulator that they intended to challenge a scheme of arrangement application, should
the member vote have reached the 75% minimum threshold. In the event, members did
not support the demutualisation resolution and the legal challenge was not required. It is
important to note however that along with Parliamentary pressure, the preparedness of
members to take this legal step had a strong impact on the campaign, particularly by
providing the media with continuing stories and comment.

Challenging the Regulator

Working with the Group’s chair the campaign also sought to highlight the role of the
regulator. In the first instance senior representatives from the Prudential Regulation
Authority and the Financial Conduct Authority were invited to attend inquiry sessions as
witnesses. This gave them the opportunity to explain to the APPG their views on LV='s

plans to demutualise and how they planned to undertake their statutory obligations.

The FCA’s acceptance of LV="s move to demutualise was widely seen as a biased
decision which called into question the ability of regulators to operate in the best
interests of members in such circumstances, within the current legislative framework.
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As preparation for the sale accelerated, members of the APPG and individual members
of LV=undertook a sustained and significant letter writing campaign aimed at
questioning both regulator’s remits and decision-making processes.

The campaign believes that this had the impact of ensuring that the demutualisation
vote was delayed to a degree, as regulators sought to ensure that they could not be
challenged after the event. It meant that even though the regulators had rejected the
suggestion that they ought to refuse the demutualisation on the grounds that it
breached the regulatory duty to maintain corporate diversity and choice for consumers,
they were extremely thorough within what they saw as their overall duty in this matter.
This may have bought the campaign some months in which to increase public scrutiny
on the proposed sale.

The member vote

On December 10, 2021, members voted on the future of LV=. In the ballot, the number of
members supporting the demutualisation fell short of the 75% required. (69% in favour
31% against). As a result, the board accepted that it had not achieved sufficient support
for its plans and agreed to cancel the sale to Bain Capital.

This was an enormous success for the campaign because it was the first time that a
demutualisation proposed by a board had been rejected by members. Given that
members were to receive cash payments, it is interesting that enough of them preferred
to reject this and remain members of a mutual.

A number of points need to be made about the vote. The overall turnout of voting
members was 15%, which is a low proportion of the total membership but compares to
the normal annual meeting turnout of LV= would achieve approximately 9% of members
voting, so this represented an increase of 50%.

Even if the vote had reached the 75% threshold, on the 15% turn out it would have meant
that only approximately 10% of the total qualifying membership would have been voting
to demutualise. This demonstrates the importance of minimum voting thresholds to
ensure that such an important and irreversible decision is taken on a firm and fair basis.

It is too easy for a mutual, that might have lost the habit of engaging with its members, to
propose permanent changes affecting everyone, and endorsed by a small supportive
minority. It is unconscionable that a decision of this magnitude could ever be permitted
on a vote of less than half of the membership.

This is why voting thresholds and super majorities are built into mutual constitutions,
and why they need to be maintained.
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g Lessons from a successful campaign

There are a number of lessons from the LV= campaign which are worthwhile
and relevant to other potential demutualisations.

Lessons from a
successful campaign

The first lesson is a positive message, which is that demutualisation can be successfully
opposed. It is not inevitable.

As we have seen, there are significant barriers to mounting a challenge when a board
proposes a demutualisation. Some of these disadvantages can appear insurmountable,
yet we have shown that with a good strategy and organisation it is possible that the
alternative point of view can be pressed forward.

Certainly, apathy is the biggest disadvantage. This can only be challenged with a vigorous
campaign which seeks to build a broad base of support and confront the assertions of
the board using hard facts and evidence.

Secondly, a core of the membership needs to be in favour of maintaining mutuality.
Mutuality only really works where there exists good faith and trust. That is built up over
time, through communications and through engagement with members. If we look at the
businesses that have demutualised, they clearly failed to do that. They have not engaged
with members or maintained positive communication.

In the case of LV=, we did not think that over the last two years, the firm operated in the
interests of its members, and it certainly did not communicate openly and encourage
member participation at any point. The residual support for mutuality was just enough to
maintain the status, but this could easily have been eroded over time.

Thirdly, mutuals need to constantly demonstrate the value of mutuality to their
membership. They have to do this on a commercial basis. They have to do this on a
moral basis. Members will fiercely protect their membership when they know what it is
worth. But if they are disengaged, if they are denied communication, or if the whole thing
looks just like any other public limited company, then they will just treat the relationship
as transactional.

The excellent BCCM/Monash University Mutual Value Measurement tool could be very
helpful here, helping mutuals to develop their narrative about what is different and
valuable about their business.

Fourthly, the fundamental incentives for demutualisation must be removed. As noted
above, this is a particular problem in common law jurisdictions. Many countries around
the world do not permit this kind of asset stripping because they understand the value
of mutual ownership and they understand the value of indivisible reserves of capital
which belongs to the mutual estate rather than to individuals.

Such common law jurisdictions need either to have new legislation, which compares to
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successful campaign

that which exists in France, Portugal, Argentina and many other countries, or there needs
to be an Anglo version of governance which ensures that there is a direct voice for the
member, with less is done on a proxy basis. This can be achieved through supervisory
boards in a two-tiered structure, with real responsibilities, such as potentially controlling
the appointment of the Chair.

Fifth, education and understanding of mutuals among decision makers and opinion
formers, is key. The value of support across the political spectrum cannot be
overestimated. If the objective is to improve the business environment for mutuals, there
are three main drivers: legislation, regulation and policy. The most important, of those
three is policy, because policy involves the political will (the motivation) to do something.
For this to work, you must have people involved in deciding policy who have a knowledge
of mutuals and the different business purpose they have.

Generally speaking, too few people understand mutuals. The corporate monoculture of
economists, educationalists, lawyers and politicians, leads people to think that there is
only one way of doing things. This is why educated politicians are required to challenge
the status quo.

A positive Government policy will impact in a whole range of areas. If policy is aligned
with the needs and ambitions of the mutual sector, then regulators should have
responsibilities to manage corporate diversity to help manage risk in the economy. A
regulator does what its mandate tells it to do; if that mandate is not firm enough through
the statute that establishes the regulator, then it must be strengthened.

Such legislation will only be put in place if there is the political will to make it happen.
That requires educated, informed and supportive politicians. It is crucial to have long
term relationships with parliamentarians from both opposition and government. This
effort must be refreshed and repeated constantly.

The LV= example benefitted from a superb Labour and Co-operative chair of the All-
Party Parliamentary Group, as well as excellent Conservative and Liberal Democrat vice
chairs. Together, they worked together across party lines and equally understood the
potential ramifications which would come from the demutualisation because they were
engaged and knowledgeable.

Finally, there remain questions around corporate governance. In most respects mutuals
are no different from any corporate. There are failures of governance at every level at
different times and corporates go through the same search processes to find non-
executive directors. They will have the same faults and the same successes.

The particular problem for mutuals arises when there is no representation of
membership, no member-owner voice in this situation. Mutuo has undertaken work on
this for different new mutuals over the past twenty years in the UK and it has been very
successful. In places where such structures have been established, the real relationship
between the membership and the governance of the business, establishes trust and
confidence.
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€ /A toolkit to defeat demutualisation

A toolkit to defeat
demutualisation

In this section we set out a toolkit to defeat
demutualisation. Some of the strategies suggested will vary
in importance depending on the jurisdiction and the type of
mutual involved, with differing legislative, policy and
regulatory environments requiring different emphases. But
broadly speaking we believe these actions to be a useful
roadmap.

Ensure a defence strategy is in place in advance of any
approach being made

Firstly, it is critical for every mutual to have a strong defence strategy in place prior
to any approach. Without this the co-operative or mutual is immediately blindsided
whilst those advocating the change will have put considered and recent work into
their proposal. This strategy needs to exist within an organisation and be periodically
updated.

. Establish a strong member value proposition to contrast with
any approach

. Maintain constitutional requirements to guarantee high member
voting thresholds

. Join with others to lobby for legislative change to disincentivise the
raiding oflegacy assets

Build a network of pro-mutual influencers

It is necessary to build a network of pro-mutual influencers. It is no good simply
having the usual voices of mutual trade bodies and individual businesses (bluntly,
those on the payroll of co-operative or mutual organisations) as the sole opposition.
A wider coalition of supportive politicians and friendly journalists lends credibility
and amplifies the reach of a countervailing narrative.

. Political / Parliamentary support, such as the All-Party
Parliamentary Group

. Identify and maintain good relations with supportive journalists and
media outlets

. Identify knowledgeable and supportive commentators and influencers,
such as sector experts, academics, and celebrity supporters
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9 Ensure there is a campaign secretariat/support structure

Demutualisations are a big undertaking. They often take years and have an army of
paid consultants, lawyers and media public affairs specialists working to deliver the
outcome. It is crucial to have similar support. Individual mutuals must be able to lean
heavily on their trade/peak bodies at such a time.

. Make sure that you have identified your potential secretariat resource
for a campaign

. Enlist all relevant peak bodies, think tanks, research bodies to work
together on the campaign

@ The anti-demutualisation campaign

Communicating an alternative narrative to grow a campaign against demutualisation
requires significant effort. Facts about demutualisation need to be understood and
shared, members need to be identified and mobilised to help the opposition. Often
this is difficult without access to member lists, so the media campaign is crucial in
helping to recruit members. As has been said, influencers and commentators are
important in adding the weight of their opinion against the suggestions promoted by
the demutualising board. In marshalling the argument against the demutualisation,
each of these aspects need to be considered.

. Research Facts

. Identify and contact Members

. Mobilise members e.g. through an online petition

. Find and contact potential influencers and commentators
. Launch a major news media campaign

. Use all media outlets, social, mainstream and informal,

to build campaign momentum
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demutualisation

Challenging some myths about demutualisation and legacy
assets

‘The threat of demutualisation keeps mutuals sharp’

The only reason that mutuals are of interest to external investors is because they have
been successful because they've built up capital over a long period of time and they
have been good at what they do. In fact, it is competition that keeps businesses sharp
and not anything to do with the corporate structure.

Failed or weak mutuals have little attraction for demutualisers. Those with significant
legacy assets are the most attractive.

‘The money belongs to today’s members’

If the money belongs to today's members, why can't they just take it? Allied to that is the
argument that demutualisation is fair because it shares out the money.

The question really is, whose money is it, anyway? These legacy assets have been
built up by past generations and current generations. In many cases, co-ops and
mutuals have been around for many decades if not more than 100 years. That money
is broadly representative of the working capital of the business. It has been built up
through retained earnings over a long period of time.

The whole point of not distributing that money is to keep the business fluid and to
keep it growing into the future, which is what makes it a legacy asset.

The idea that the current members are the beneficial owners of all of that capital
needs to be challenged, because in contrast to a shareholder investor-owned
business, the current members have genuinely made no investments of note. In the
case of consumer mutuals, membership is linked to the purchase of a product rather
than in return for making an investment in that business.

It may be different for agricultural mutuals where you might have a very clear
relationship between the investment in the business and its underlying book value. In
this case, the member’s investment is identifiable and not part of the legacy asset,
which is the benefit from the investment of previous generations of members.

Members should therefore be entitled to their share of the investment that they have
made, plus any dividends that are due on that. But they should not have access to
capital which they have not contributed to. That's fair.

‘It is anti-competitive to protect mutuals from takeover’

In many respects this is a misunderstanding of what people talk about when they talk
about protection from demutualisation. It's not to protect from takeover. It's not to stop
businesses doing what businesses need to do. But it's to take away the incentive for
demutualisation, which is to get access to those legacy assets.
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